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against the promisor, do so only when the promise was intended 
primarily to benefit him. If the promise was intended for the 
promisee's benefit, and the benefit to the third party is merely in- 
cidental, in such case the third party cannot maintain an action 
against the promisor. Treat v. Stanton, 14 Conn., 445 ; Crandall 
v. Page, 154 111., 627. Some courts even go so far as to hold 
that the third party can only sue when he is the sole beneficiary. 
German S. Bk. v. N. W. Water and L. Co., 104 la. 717. 

A minority of our courts have held that a contract between 
two persons for the benefit of a third person confers no right of 
action upon such third person as against the promisor. Morgan 
v. The Randolph and Clozves Co., 73 Conn., 396; Williamson v. 
McGrath, 180 Mass. 55 ; Linneman v. Moross Estate, 98 Mich. 
178; Coffee v. Shuler, 112 N. C, 622. 

The right is one, however, usually recognized in equity. Palm- 
er v. Bray, 136 Mich. 85; Zell's Appeal, m Pa. St. 532; O'Con- 
nor Adm'r v. O'Connor, 88 Tenn., 76. 

We frankly confess that we see no reason why, in these days 
of enlightenment, when such a pronounced tendency exists to 
look no longer to the form, but to the substance, we confess we 
see no reason why, in any contingency, the third party should not 
be entitled to sue on a contract made for his benefit whether 
primarily or incidentally ; giving a bond against further liability 
to the promisor. In the case at bar, however, a strange feature 
was present, to wit: A municipal employee suing a third party 
for injuries received while he was acting for the municipality on 
its governmental side. The circumstances of the suit, however, 
were such that it was not necessary for the court to consider 
this question, and it went by entirely unmentioned. H. F. 

MOTIVE AS AN ELEMENT OF TORT. 

In 1905 Mr. James Barr Ames, writing on the increasing im- 
portance of motive as an element in torts, suggested a case in 
which a man should start a shop, not for the sake of profit, but 
regardless of loss for the sole purpose of driving another shop- 
keeper out of business and with the intention of retiring upon the 
accomplishment of his malevolent purpose. Such a case, he de- 
clared, was not likely to arise, but he pointed out that, according to 
the trend of many modern decisions, such a defendant would be 
held liable. 18 Harvard Law Reviezv, 420. 
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On February 19th of this year the Supreme Court of Minne- 
sota, acting upon a state of facts almost identical with those 
suggested by Mr. Ames, held the malicious competitor liable in 
damages. Tuttle v. Buck, 199 N. W. Rep. 946. The defendant 
in the case was a wealthy banker with much influence in the town 
of Howard Lake, Minn. Angered by the plaintiff, who was a 
barber, he maliciously established a barber shop, employed a 
man to carry on the business and did what he could to draw 
away his rival's customers. This was not done for the purpose 
of serving any legitimate end of his own, but merely with the 
idea of injuring the plaintiff. The business of the plaintiff was 
finally ruined as a result. 

A perfectly clear question was presented in the case as to 
whether underbidding in business done with the sole purpose of 
damaging another gives rise to liability. None of the usual inci- 
dents of many of the cases involving motive appear. There was 
no conspiracy, no inducement to break contracts, and not a sug- 
gestion of restraint of trade. 

In its decision the court justified itself upon general grounds. 
Judge Elliot, rendering the majority opinion, said: "To divert 
to one's self the customers of a business rival by the offer of 
goods at lower prices is in general a legitimate mode of serving 
one's own interest and justifiable as fair competition, but when 
a man starts an opposition place of business for the sole purpose 
of driving his competitor out of business, he is guilty of a wanton 
wrong and an actionable tort. ... To call such conduct com- 
petition is a mere perversion of terms." 

On the question of motive as an element in torts the deci- 
sions of the courts differ considerably. It is universally acknowl- 
edged that "where one exercises a legal right only, the motive 
which actuates him is immaterial." Roycroft v. Taintor, 68 Vt. 
219. Certain courts seem to follow this principle almost blindly 
in the questions of tort which came before them. Road Co. v- 
Douglas, 9 N. Y. 444. National Protective Association v. Cum- 
ming, 170 N. Y. 314-326. The tendency of the modern cases is, 
however, to draw a distinction well stated by Mr. Justice Ham- 
mond in Plant v. Woods, 176 Mass. 492: "If the meaning of this 
and other similar expressions is that where a person has a law- 
ful right to do a thing irrespective of motive, his motive is im- 
material, the proposition is a mere truism. If, however, the mean- 
ing is that where a person, if actuated by one kind of motive, has 
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a right to do a thing, the act is lawful when done under any con- 
ceivable motive, or that an act lawful under one set of cir- 
cumstances is therefore lawful under every conceivable set of cir- 
cumstances, the proposition does not commend itself to us as 
either logically or legally accurate." 

This reasoning that certain actions are lawful when done 
with one set of motives, but are unlawful when done with another 
set, is of ancient origin in the law. The same considerations are 
the basis of the decision in Keeble v. Hickeringill, n East 574 n., 
where the defendant, with the object of urging the plaintiff in 
the use of his duck decoy, wilfully fired off guns upon his own 
land and made loud noises in order to frighten the ducks away 
from the plaintiff's land. These were held to be wrongful acts 
as they were done with a sinister motive ; and yet the defendant 
had undoubtedly the privilege of shooting over his own ground, 
and if in the bona fide exercise of this right he had made the 
same noises at the same time and with the same results in shoot- 
ing his own game, he would have been acting within his right to 
use as he pleased his own land for his own legitimate purposes. 

In the modern case of Harrison v. The Duke of Rutland 
[1893], 1 Q. B. D. 142, the same principle was laid down. It 
was here held that to pretend to use a legal privilege as a mere 
cloak for doing a wrongful act to the prejudice of another affords 
the wrongdoer no greater protection than if that privilege had no 
existence. A charge of assault was made against the game- 
keepers of the Duke of Rutland, who was the owner of a grouse 
moor, crossed by a public highway, the soil of which also belonged 
to him. The Duke and a party of friends were shooting when 
the defendant, for the sole purpose of interfering with the en- 
joyment of the sport, went out upon the highway. In its deci- 
sion, the court held the game-keepers justified in preventing the 
plaintiff from carrying out his unlawful object upon the ground 
that since the plaintiff was on the highway for other purposes 
than the use of it as a highway, he was a trespasser. 

Two cases, one decided in France, the other in Belgium, well 
illustrate the point. In each case an employer threatened to dis- 
charge his working men if they traded with the plaintiff. In the 
French case the order was held a reasonable regulation, as the 
plaintiff, a saloon keeper, had exercised a demoralizing influence 
over the employees. Reding v. Kroll, Trib. de Luxembourg 
(Oct. 2, 1896) Sirey 1898, 416. Damages were awarded the 
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plaintiff in the Belgian case, as the only ground for the order was 
that the plaintiff was a political rival of the defendant. Dapsens 
v. Lambret Cour d'Appel de Siege (Feb. 9, 1888). 

The right under which the defendant in the present case claims 
is the privilege of competition. That every man has legally cut 
prices in order to drive his competitor out of business has be- 
come a fixed principle in the law so long ago as the Schoolmaster 
Cases, 1 1 Henry IV 47, where one schoolmaster sued another for 
injury done by the latter in setting up a rival school, the court 
firmly upheld this right of competition. In the Mogul Steamship 
Co. v. McGregor, 23 Q. B. D. 593, the House of Lords presented 
the doctrine in its modern form and refused to give damages to 
the plaintiff for injuries to his business received while in com- 
petition with the defendant. 

The competition to be privileged must, however, be real. This 
distinction was clearly recognized in the Mogul Steamship case. 
Lord Esher declared, in his opinion: "An act of competition 
otherwise unobjectionable done not for the purpose of competi- 
tion, but with intent to injure a rival tradesman or his trade is 
not an act done in an ordinary course of trade and, therefore, is 
actionable if injury results." Bowers, L. J., also clearly pointed 
out the difference between the case under consideration and one 
where, under the guise of competition, a purely malicious act is 
done which has for its purpose injury to another. 

In the United States the courts have laid down no such broad 
statement in regard to competition as that of Lord Esher. Where 
the few cases involving the subject have arisen the courts have 
been conservative in their limitation of competition. 

The United States Circuit Court recently decided that one 
may advertise and sell the goods of a manufacturer at less than 
wholesale price, though the purpose be to inflict a loss on the 
manufacturer. The court held that the plaintiff had no remedy 
since a person may sell or offer his property at any price he 
pleases. Judge Thayer gave the basis of the opinion when he 
said : "It is wiser to exclude any inquiry into the motives of men 
when their actions are lawful, except in those cases where it is 
well established that malice is an essential ingredient of the cause 
of action, or in those cases where, the act done being wrongful, 
proof of a bad motive will exaggerate damages." Passaic Print 
Works v. Ely & Walker Dry Goods Co., 105 Fed. 163. 

The New York courts favored the same reasoning in National 
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Protective Association v. Cumming, 170 N. Y. 314-326. On the 
other hand, Massachusetts, in a line of decisions involving the 
rights of trades unions, have leaned toward the other point of 
view. 18 Harvard Law Reviezv 420. In Wisconsin the legality 
of such acts depends on the number of persons concerned. State 
v. Huegin, no Wis. 189. For a full discussion of the holdings 
of the states, see 62 L. R. A. 673. 

The attitude taken by the Minnesota Court in Tuttle v. Buck 
is therefore a rather radical development of the theory of motive 
in competition. In drawing the somewhat fine distinction that 
this decision does in making the right of competition depend upon 
the motive with which it was done, the court assumes the heavy 
burden of ascertaining that fact. As was suggested in the argu- 
ment of Aikins v. Wisconsin, 195 U. S. 194, such an interpreta- 
tion will probably leave much to the whim of the jury. Men do 
not, as a rule, make known their intention under such circum- 
stances and the court may do well to remember the comment of 
Bryan, C. ]., made many centuries ago: "For it is trite learning 
that the thought of a man is not triable, for the devil himself 
knows not the thought of a man." Year Book, 17 Ed. IV 1. 



